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04-01-2022 Both sides are represented.

With the following order, I intend to dispose
of this Misc(J) Case.

Petitioner's case in succinct is that Title Suit
No. 62/2017 filed by the opposite party as
plaintiff was decreed ex parte and hence the
petitioners who were the defendants in the
said Title Suit has prayed before this Court to
vacate the ex parte decree dated 30.11.2018
passed in T.S No. 62/2017.

The  petitioner  has  submitted  that  an
advocate  was engaged to defend the case
but,  they were not  informed regarding the
dates and due to non representation of the
defendants in the said Title Suit; proceedings
were drawn ex parte against the defendants
resulting  in  ex  parte  decree  in  T.S  No.
62/2017.

Hence, it is the prayer of the petitioners that
in case of execution of ex parte decree dated
30.11.2018 passed in T.S No. 62/2017; the
petitioners  will  suffer  irreparable  loss  and Contd......
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injury due to no fault of being the litigant as
the  engaged Counsel  left  the case  without
any  notice.  Further,  the  petitioners  have
submitted  that  they  did  not  receive  any
Court notice as well.

Seen  the  written  objection  filed  by  the
opposite  party  wherein  the  opposite  party
has contended the claim of  the  petitioners
that  they  are  in  pretext  of  blaming  their
engaged  counsel  are  actually  hiding  their
own negligence  and  laches  of  making  any
contact with their engaged counsel. 

Heard both sides.

Upon hearing both sides and on perusal of
the  case  record  I  am  of  the  following
opinion:

At the outset it is pertinent to mention the
specifics of Order IX Rule 13 of CPC.

As per the said rule -

“In any case in which a decree is passed ex
parte against a defendant, he may apply to
the Court by which the decree was passed
for an order to set it aside; and if he satisfies
the Court that the summons was duly served
or that he was prevented by any sufficient
cause  from  appearing  when  the  suit  was
called on for hearing, the Court shall make
an order setting aside the decree as against
him upon such terms as to costs, payment
into Court or otherwise as it thinks fit  and
shall appoint a day for proceeding with the
suit”.

Contd......
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The said position of law stipulates that in the
presence  of  a  sufficient  cause which
prevented  the  defendants  to  make
appearance  on  the  date  of  hearing;  the
Court shall make an order setting aside the
ex parte decree.

In  the  instant  case  the  petitioners  have
submitted that they are illiterate people who
engaged an  advocate  to  defend their  case
but  the  said  advocate  withdrew  from  the
case  without  the  knowledge  of  the
petitioners.

Perusal  of  the  case  record  reveal  that  the
petitioners  were  not  served  Court  notice
regarding  the  concerned  counsel's
withdrawal  from the  case  and  proceedings
were drawn ex parte on the basis of a postal
receipt as standing for service of notice upon
the petitioners by the said counsel regarding
withdrawal from the case.

Further,  it  is  seen  that  though  summons
were  served  upon  the  petitioners  i.e.  the
defendants  in  T.S  No.  62/2017;  due  to
ignorance  on  the  part  of  the  petitioners
regarding  withdrawal  of  the  engaged
counsel,  the  petitioners  were  non
represented  resulting  in  ex  parte  decree
against them. 

In Swaran Deepak Raina v. Smt. Savitri Devi,
2001 (4) CCC 471 (HP) it was observed as
follows :

Counsel  for  the  party  pleading  “no
instructions  was  held  sufficient  cause  for Contd......
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restoration as the Court should have issued
notice to the defendant”.

Thus, in the instant case it is seen that no
Court  notice was sent to the petitioners in
T.S No. 62/2017 regarding withdrawal from
the said case. Thereby, it is deemed fit in the
interest  of  justice  and  equity  not  to  let  a
litigant  suffer  for  no  fault  of  his/her  and
accordingly  set  aside  the  ex  parte  decree
dated  30.11.2018  passed  in  T.S  No.
62/2017.

The  petition  is  allowed  with  cost  of  Rs.
1,000/-.

The instant Misc(J) Case is hereby disposed
of.

 
 

 

 

                                                           


